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Understanding Social Security Disability Offsets and Avoiding Malpractice

By: Anthony J. DeLellis


When a claimant is a recipient of social security disability benefits and also receives workers’ compensation benefits or state disability payments, the claimant’s social security disability benefits may be reduced or offset.  (42 U.S.C. §424(a), 20 C.F.R. §404.408) This article discusses the calculation of the offset and strategies that can be used to minimize the offset and maximize the net recovery to the claimant.  The determination of whether social security disability benefits are reduced because of these payments depends on a variety of factors and calculations.   As an attorney practicing in this field of law, the standard of care requires that you be familiar with these factors and advise your clients that may be affected.  When settling a workers’ compensation claim resulting in one or more lump sum payments, the social security disability offset can be modified and often eliminated by language which may be added to the compromise and release.  A failure to consider these issues is akin to playing Russian roulette with the claimant’s economic future.  In the majority of situations, either your client will not be receiving social security disability benefits or the offset provisions may not reduce their benefits.  However, occasionally this issue will arise and you need to be prepared to identify and minimize the offset.

When a claimant receives both workers’ compensation benefits and social security disability benefits, it would be possible for the combined benefits to exceed the amount of the wages that they earned before becoming disabled.  To avoid this anomaly, the Social Security Act places a ceiling on an individual’s combined benefits.  The statute provides that when an individual is receiving both social security disability insurance benefits and either workers compensation benefits or other public disability benefits the social security benefits “shall be reduced” by the amount necessary to ensure that the sum of the state and federal benefits does not exceed 80 percent of the individual’s pre-disability average current earnings.  (42 U.S.C. §424(a); 20 C.F.F. §404.408) By limiting the total state and federal benefits to 80 percent of pre injury earnings, the potential duplication of benefits inherent in the programs is avoided eliminating the potential that the claimant will receive more benefits post disability then earnings received before he was disabled. 
Calculating the Offset

The offset is calculated by considering three factors: (1) the claimant’s highest annual earnings also referred to as the average current earnings; (2) the claimant’s monthly workers’ compensation benefit; and (3) the claimant’s monthly social security disability benefit.  The combined workers’ compensation benefit and social security disability benefit cannot exceed 80 percent of the claimant’s highest annual earnings, also referred to as the “average current earnings”. To determine the highest annual earnings, the Social Security Administration (SSA) will use the highest dollar figure of the following three different methods:
1.
The highest annual earnings during the period including the calendar year in which the disability occurred and extending for the 5 years immediately preceding the year of disability. 

2.
The average of any 5 consecutive years during the claimant’s work life prior to the disability.
To illustrate the calculation of the offset, assume that we have a construction worker who earned $30,000 in 2006, three years before his disabling injury.  Because of the economy, his earnings were reduced dramatically after the housing industry collapse in 2008.  He was 53 when he was injured in July of 2009 and turned 55 in January of 2011.  He exhausted his 2 years of temporary disability payments in July of 2011.  His average weekly wage as calculated by Cal. Labor Code 4453 was $400.  He was granted social security disability benefits in December of 2011, retroactive to his 55th birthday in January of 2011.  His monthly social security disability benefit also known as the Primary Insurance Amount is $1,500 per month.  He then became permanent and stationary in February of 2012 at the age of 56 and received permanent disability advances of $230 per week until his claim was settled.  An Order approving the C&R was entered in July of 2012. The following example illustrates the process to calculate the offset given these facts:

1.  The California partial permanent disability benefit is $230 per week or $989 per month. ($230 X 4.3=$989)
2.  Prior highest annual earnings are $30,000.  
3.  80 percent of the highest annual earnings are $24,000 or $2,000 per month. ($30,000 X 80%=$24,000÷12=$2,000)
4. The monthly social security disability benefit or Primary Insurance Amount is $1,500.  
5. The monthly workers’ compensation benefit subtracted from 80 percent of the highest annual earnings is $1,011. ($2,000 - $989=$1,011)  This figure, $1,011, represents the maximum social security disability benefit that SSA can pay, given the current monthly workers’ compensation benefit.

6. The social security offset is $489. ($1,500(PIA)-$1,011=$489)
In this example $2,000 is the 80 percent maximum that the claimant can receive combining state workers’ compensation and federal social security benefits.  The monthly permanent disability payments are $989 per month leaving only an additional $1,011 in social security benefits before reaching the 80 percent maximum of $2,000.  This scenario requires social security to reduce the monthly benefits which would otherwise be $1,500 per month to a significantly reduced $1,011 per month.  This is a loss of $489 per month with an annualized loss of $5,868.  Assume that the claimant in this scenario is your client.  Being a seasoned veteran in workers’ compensation law you expertly negotiate a very favorable compromise and release resulting in a permanent disability lump sum payment of $100,000 after excludable expenses (see below for exclusions).  The Social Security Administration (SSA) will use the permanent disability rate to amortize the claimant’s lump sum payment. At the permanent disability rate of $230 per week it will take approximately 418 weeks or 8 years to amortize your client’s lump sum payment.  Two months after the ink dries on the C&R your client will call you and ask why his social security benefits were reduced from $1,500 to $1,011.  At that point, it is too late to minimize the impact of the workers’ compensation offset.  Your client has now lost $489 per month or $5,868 per year.  The offset will continue for 8 years until the C&R is fully amortized.  This results in a grand total of $46,944 in unnecessarily lost social security benefits. For an injured worker earning $30,000 before his disability, the loss of $46,944 over 8 years is a devastating loss.  Who is responsible for that loss?  I would submit that the attorney failing to consider the effects of the offset has failed to fulfill his professional responsibilities to represent his client and may be subject to a legal malpractice claim.
Minimizing the Offset
Now that I have your attention, what can be done to avoid or minimize these reductions in benefits?  Before we begin, we should address what is not included in the calculation of the offset. The following payments are not subject to a social security offset: Third Party Settlements, Unemployment Compensation benefits, Veterans Affairs benefits, Jones Act benefits, private pension benefits and long term disability benefits.  However, any workers’ compensation payments and state disability payments are an offset even if the social security disability benefits were awarded based on a non-work and completely unrelated disability.  If the claimant’s workers’ compensation case goes to trial, there is obviously no opportunity for planning and the offset will simply be determined by the SSA using the permanent disability rate expressed in the award and as calculated above.  However, if the matter is resolved by agreement, the settlement documents can be used to reduce or eliminate the offset by excluding certain fees and expenses from the workers compensation payments and spreading the lump-sum settlement over the life expectancy or work-life expectancy of the claimant.  The first step is to ascertain the amount of the lump sum that social security will use in calculating the offset. From the gross amount of the C&R, the Administration will allow you to deduct certain “excludable expenses” to arrive at the lump sum amount which will be amortized and used as an offset.  The SSA’s Program Operations Manual System (POMS) §DI 52120.030 defines “excludable expenses” and permits the reduction of the following expenses from the gross amount of the C&R:

1. Approved legal fees.

2. Allocated medical expenses identified in the C&R.
3. Permanent Disability Advances previously paid to the claimant. However, penalties paid in the C&R are excludable. 
4. Monies allocated for a Medicare Set Aside Trust.
5. Amounts allocated to purchase annuities or structured settlements. (Note that any future annuity payment will be used to calculate the offset when received)
6. Liens for legal or medical expenses paid from the lump sum and deducted from the claimant’s share. 
7. Lump sum catch up payments for unpaid temporary disability benefits when included in the gross award.

8. Supplemental Job Displacement Benefits are excludable as the payment is issued directly to the educational re-training or skill enhancement school.  However, if all or part of the SJDB benefit is paid directly to the claimant, the amount received by the claimant is not excludable.  
After reducing the C&R by the excludable expenses, the net amount to the claimant will then be amortized by a weekly rate. The methods for establishing weekly rates, as set forth in the Administrations Program Operational Manual in descending order of priority are as follows:

1. The rate specified in the lump-sum award.
2. The periodic rate paid prior to the lump sum.
3. The maximum permanent partial rate in California if no prior permanent disability payments have been made. (Note: if the claimant received PDAs the SSA will use this rate to amortize the lump sum absent any other direction.)
(Social Security Ruling 87-21c)
The Administration will first look to the C&R for guidance on the amortization of the lump sum.  The Administration is in effect inviting the practitioner to create a more favorable offset provision for the claimant.  The failure to do so will simply result in the Administration using the permanent disability rate in effect for the claimant’s date of injury.  The SSA will apply the offset for any month in which the claimant was entitled to both social security disability benefits and workers’ compensation benefits and will continue applying the offset until the claimant reaches age 65 or the lump sum is fully amortized using the permanent disability rate.  As discussed above, this may result in a significant offset to the social security benefits with lower wage earners being particularly hit the hardest. This is

caused by the lower wage earner having a lower 80 percent maximum and therefore a proportionately higher offset.  The higher wage earners, earning $100,000 for example are usually not effected by the offset as they can receive a combined 80 percent or $80,000 in combined benefits.  Even though the SSA will allow for the claimant to favorably amortize the lump sum, they will not allow for a subsequent modification if this issue is not addressed in the original settlement documents.  The Administration will not allow for a subsequent stipulation or award which attempts to later reduce the offset.  (Social Security Ruling 87-21c; POMS §DI52150.065e)  There is no “do-over” which is why it is so important to correctly address the offset issue in the original compromise and release.  
Obviously, the greater the number of years over which the lump sum can be spread, the lower the monthly amortization number will be and the lower the social security offset will be.  There was a split among social security practitioners as to whether the settlement award may be spread over the claimant’s life expectancy or over the claimant’s work life expectancy.  In Hodge v. Shalala, 27 F.3rd 430 (9thCir.1994) the Court determined that under Oregon’s workers’ compensation law a lump sum payment is a substitute for a stream of payments for the remainder of an individual’s working life which the court presumed to end at age 65. (See also Acquiescence Ruling 95-2(9)) However, the Administration subsequently issued POMS §52150.065 effective February 22, 2011 in which the Administration specifically recognizes that a lump sum award may specify a payment amount based on the claimant’s life expectancy determined by insurance life expectancy tables and provides guidelines.   POMS §52120.030 effective September 19, 2011 addresses the offset provisions specific to California Workers Compensation claims.  Although indicating that the Administration is not bound by any specific formula to amortize a lump sum such as the Hartman formula identified in the C&R, POMS §52121.030 references back to §52150.065 which does allow a lifetime amortization using the guidelines set out therein.  Therefore, in California the lump sum should be spread over the course of the claimant’s life expectancy.  Allocating the lump sum over the life expectancy will greatly reduce any social security offset and in most circumstances will eliminate the potential offset completely.
Amortization of the Lump Sum
There are three factors for determining the correct amortization of the lump sum are (1)the lump sum amount after deduction for allowable excludable expenses as discussed above; (2) the beginning of the amortization period; and (3) the claimant’s life expectancy.  The beginning of the amortization period is the day after the last payment of temporary disability payments was made. If no temporary disability payments were made the amortization period begins on the date of the injury or the last date that the claimant worked in the industry. (POMS DI52120.030)  The life expectancy can be determined by referring to life expectancy tables.  The Center for Disease Control has published these tables and can be referenced as the National Vital Statistics Report, Vol. 58, No. 21, June 28, 2010.   The claimant in our example at the beginning of this article turned 55 prior to the date of his last temporary disability payment of $400 in July of 2011.  His life expectancy is 24.7 years.  His last temporary disability payment of $400 occurred in July of 2011 when he was 55.  His lump sum payment received in July of 2012 was $100,000 we would have the following analysis:
1. Amortization period would begin at age 55

2. Lump sum after excludable expenses are $100,000

3. Life expectancy is 24.7 years or 296.4 months. (24.7 X 12=296.4)
4. The monthly payment amortized over the life expectancy is $337.38. ($100,000÷296.4=$337.38)
Since we know that the 80 percent of the average current earning is $2,000.  Instead of using the permanent disability rate of $230 per week or $989 per month as an offset, we are able to use the much more favorable amount of $337.38 as an offset.  Instead of our initial calculation of $2,000-$989=$1,011, we are now permitted to use the favorable calculation of $2,000-337.38=$1,662.  This latter amount is the amount that the claimant would be permitted to receive in social security benefits and still remain under the 80 percent cap.  As the claimant’s social security benefit rate is $1,500 per month, he is under the 80 percent cap and there is no offset.  By including language in the C&R amortizing the lump sum over his life expectancy you have legally eliminated the social security offset and increased the claimant’s combined state and federal benefits by $5,868 per year for a total of $46,944 over the life of the compromise and release.
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